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Ganda M: a vs. ores Sughra Bibi 


可 owahar Singh and others vs. Haria Mal ... 
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E Mehar Ali and others vs. Ganesh Das and others 
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Accounts: See Suir FOR aN ACCOUNT BY AN AGENT AGAINST HIS PRIN- 
CIPAL PE sss st ee 


— MORTGAGE : See Soir PREMATURE WIEN PLAINT FILED ... 4 
Account Books: See Hixpu Law Aas coo 


Acr 1872—I: See Bvipexce Aor. 
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—1872—IX: See OoNTRACT Acr. 

—— 1877 —XV : See Liurraziox ACT. 

——1872—XIV : See Civin Procenore Conor. 

AGENT : Sze SOIT FOR AN ACCOUNT BY AN AGENT AGAINST nis PRINCIPAL 6 
ALIENATION : See Coston 000 ben oco coo Il 


AMENDMENT OF PraiNT : See SUIT PREMATURE WHEN PLAINT FILED ... 4 


APPRAL DISMISSED FOR DEFAULT—Application to restore the appeal 
also dismissed for default—Secont application for the same purpose— 
Appeal— Civil Procedure Code, Section 588 -~Review —Orvil Procedure Gude, 
Section 622— Miscellaneous Proceedings—Civil Procedure Code, Section 647. 


In this case the appeal was dismissed in default. An application 
to restore the appeal was also dismissed in default. A secoud application 
was made for the same purpose. Fhe Lower Court rejected it, ou tho 
ground that it could not lie. 


Held, that there is no special provision in the Civil Procedure Code 
for applying to re-admit an application to set aside an ex-parte decree 
dismissed in default. 


Held, jalso, that no appeal lies under Section 58S, Civil Procedure 
Code, against the order passed on the second application, on the ground 
that the order passed on the second application cannot be held ag D 
8ctiling the question of re-admission of the appeal to hearing, whioh had 
beon disposed of by the order on the first application. 


Held, further, that the order passed on the first application was appeal- 
able; and the second application could be treated as a petition for review, 


Held, that Section 647, Civil Procedure Code, had no application to the 
circumstances of the case and the application should be held to be one in 
au appeal aud not a separate miscellaueous proceeding. 
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s of the case and the extreme remissness 


the cirenmstance ] 
ecuting the case after his »ppeal had been 


Considering c 
by the petitioner 1n pros 


shown hec i 
once dismissed for default, and the application for review vot having been 
regularly mude, the Court declined to juterfere on the revision side. a ey 
` 

APPLICATION TO RESTORE APPEAL: See APPEAL M En | 
Bigamy—Jndian Penal Code, Section 494—Means of acquiring Pon 

ledge 1J the husband was alive. 
Held, that where there was nO evidence that the woman knew 

; that her husband was ative, but she had (YR cen | 

of acquiring knowledge of the fact had she chosen to make use of such | 

means, à conviction could not, be supported. The English law as to the 

absence of the husband or wife is the same as that embodied in the 

1Cr. 


exception to suction 494 Indian Penal Code... «e w 


Civin Procepure Cope (Acr XIV or 1882) s. 13 : See REs-JaDICATA 3 


oF | 


—— - : ; s, S84—NoN-JOINDER 
paRTiEs— @bjection taken in proper time—Suit on hundis by one of the part- 
co-pleimti[f. son and heir of the deceased part- 


. mers of the firm without joining as 
of the firm known as Lok Ram Che!a Ram, 


due on hundis drawn in favour of his firm 
on was taken as to the non- 


ner. One hela Ram, a partner 
brought a suit to recover money 


by the defendants. Among others, objecti 
joinder of all the persos entitled tosue. It was admitted that Lok Ram 


died many years ago and was succeeded by his sou Narain Das, who had 
a share in the firm. The suit was at first heard against Hukam Chand, one 
of the defendants ez parte, but on his application it was ordered to be 
1e-heard, and he was allowed to put in a plea of non-joinder. 


Held, that the suit must be dismissed. The objection must be held 
/ to have been taken in proper time. "he Court observed that the suit 
| 


was re-opened and re-heard when Hukam Chand came into it, and the 
refused to &llow Narain Das 


merits were then gone into, The Court 
to be impleaded as 2 defendant D cem de Dg 
MERE MÀ 11l: See Hinpu Law 5 
| | ee 111, 588, 622, 
647: See APPEAL — ne a: c7 a 

Conrract Act (IX oF 1872) s. 213 : See SUIT FOR an. ACCOUNT BY AN 
"e _ AGENT AGAINST PRINCIPAL odo m PROINT 

es. 251: See HiNDU LAW — : sen 


SS 


Cusrou—AtrENatsox — Unequal distribution of ancestral land by father 
AS 2 in favour of one son to the prejudice of other sons—Gift—Muhammadan 
Alphials of Rawalpindi District—Glaim for possession of land. “One 
Shah Nawaz, a Muhammadan Alphial of the Fatehjang tahsil in 

e Rawalpindi District, owned certain ancestral lands, He gifted to 
one of his sons, about 36 ghumaos and a geventh share of shamilat. 
each of the remaining five sons about 6 ghumaos and [ths ot i 


Oa the suit o 


INDEX. iil 


No., 


f tho sons against Nazra, after the death of thelr father 
Shah Nawaz, it was Held, that a custom exists amongst Alphials, as well as 
amongst other tribes of the neighbouring country, sanctioning an unequal 
distribution of property by a father. But whilst one son may be preferred 
ut the pleasure of the father, he must not be unduly preferred soas to 
practically disinherit his brethren, 


The Court observed that, considering the quality of the soil and the 


conditions of climate prevailing in Fatehjang tahsil, the distribution 
contemplated by Shah Nawaz goes too near to disiuherison and the l 
Court allowed Nazra a double portion of the laud. 


Byipence Act (I or 1872) s. 34: See Hinpu Law ase coo 18) 


Girt: See CUSTOM «+. t ae eee o5 al 


Bispo LAw—Presumption of joint family.—Prwer of a member of the 


family asa partner to strike balance of accounts— Contract Act, 1872, 
Section 251—Limitution Act, Section 21.— Account books, proof of entries in, 
Evidence Act 1872, Section 34.— Set of. Civil Piocedùre Code, Section 111. 
In a suit for money oo book accounts against a Hindu and his four 
sons on the allegation that they are members of a joint Hindu family ond 
kepta shop managed by one of the sons, Held, that there is a presump- 
tion that the vormal state of every Hindu family is joint. The degree 
of weight to be attached to this presumption must depend more or lesa 
on the circumstances of each case—P. R., 102 of 1889, and 18 of 1883 


referred to. 


Held, that the sons muat be considered partners in the business, and 


It 


the act of one of them striking a balance would, under Section 251 of the 
Indian Contract Act, bind the other members of the joint family to the 
same extent as if he were their ngent duly appointed for the purpose. 
The word ‘only’ in Section 21 ofthe Indian Limitation Act means 
that it must also be shewn that the partuers signing the ackuowledg- 
ment had tlie express or implied authority of the others to do so; in a. 
going mercantile concern Buch authority is to be presumed as an ordinary 
rule. 

is not a condition precedent to accepting entries in account booka 
as relevant under Section 34 Indian Evidence Act that it should be 
proved how the accounts came to be wrltten, and that they were regularly 
kept in the course of business ; what 18 necessary is that there should be 
other evidence in aupport of the liability sought to be established. 23W. 
R., P. O., 891 referred to. The testimony of one of the plaintiffs and 
their gomashta, who were examined as witnesses for the defence, was con- 
sidered sufficient corroborative evidence of the accounts to charge the 
defendauts with liability, P. R., 63 of 1897 referred to. 


Held, thot where no specific sum was claimed as a set off by the 


defendants, and the provisions of Section M1 Civil Procedure Code had 
not been complied with by tendering a written statement containing 
particulars of any debt sought to be set off, the defendants could not be 
permitted to set off against the plaintiffs’ claim certain unascertained 
suma of money alleged to have been deposited with the plaintiffs on 
account of the defendanis .- po cc 000 ce d 
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JoINT HINDU FAMILY : See HINDU Law co hy ET 
TINMITATION Act (XV or 1877) s. 21: See HIND0O Law ... RE 
MISCELLANEOUS PROCEEDINGS: See APPEAL ... m Exo dri 
tf 
MORTGAGE : See SUIT PREMATURE WHEN PLAINT FILED eee 858772 
NON-JOINDER oF PARTIES : See Civi, Procepure Cope s. 34 v9 
Paint: See SUIT PREMATURE WHEN PLAINT FILED o m. 2 
A 
PRESUMPTION OF Joint 了 AMILY : See Hixpu Law awe ONE 
PRINCIPAL : See SUIT FOR AN ACCOUNT BY AN AGENT AGAINST NIS PRINCI- 
PAL ove ... ere ED co & 
Res-supicata—Civil Procedure Code, 1882, Section 13—‘ Court of juris- 
diction competent to try such subsequent suit." Where both the 
1 suits were cognizable by a Munsif of the first class, nnd the 
appeals against the decrees in both the cases could be preferred to 
the Divisional Court, but in consequence of the matter in dispute in the 
first snit having been referred to arbitration no appeal lay, it was held, 
distinguishing Punjab Record No 20 of 1891, F.B., that the matter decided 
in the first suit could not be re-opened, and the decree based on the 
award operated as res-judicata, oon "E se xn 4) 
Review : See APPEAL 远 600 sis es." 
Sst orr : See HINDU Law 0d ca ies oe 9 


SUIT FoR AN account—by an agent against his principal,—Contract Act 
1872, Section 213. Held, that nn ngent cannot sue his principal for 
adjustment of accounts and the mere fact that the principal keeps 


the account does not give the agent of necessity any right to claim “an 
account " from him, 056 7 » 6 


SUIT PREMATURE WHEN PLAINT FILED—Plaint returned for amendment— 
Suit maintainable when plaint re-presented — Mortgage : payments by mortg a- 
gor towards interest and principal—Mode in which accounts may be made 
up. Held, that when a suit is premature on the date the plaiut is filed, 
but is not so on the date when the plaint is re-presented after amend- 


ment, it was held that the suit should not be dismissed for being pre- 
mature when it was filed. 


Held, that io taking the accounts, interest is, as a general rule, allowed 
on the payments of both parties. There are two modes in either of which 
the accounts may be made up. They may be permitted to run on, from the 
date of loan to the date of settlement, interest being allowed to the one 
party on the whole sum lent, and to the other on the sums realized, over 
fait} and above the interest to which the mortgagee ia entitled, from the date 
of realization ; or the amount collected by the mortgagee iu possession may 
cun $ be carried first to iutereat, and after paying that, to the liquidation of tha 
principal, the account being closed at the end of each year, and there being 
allowed from year to year only reduced intereat on tho reduced principal... & 
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CIVIL JUDGMENTS. 


(Chief Court, Punjab). 
| No. 1. 

Before Mr. Justice Anderson and Mr. Justice Robertson. 
| NAZRA,— (DzrzxpAxT), —APPELLANT, 


Versus 
_ SULTAN and others, — (PrAiNTIPES) ) E ! PAPPELLATB SIDE 
UR AND: RESPONDENTS. 
KAZIM-DEFENDANT, f 


Case No. 977 of 1896. 

y Custom— Alination— Unequal distribution of ancestral land by father 

| tn favour of one son to the prejudice of other sons—Gift— Muhammadan 

Alphials of Ruwalpindi District—Claim fur possession of land. 

| One Shak Nawaz, a Muhammadan Alphial of the Fatehjang taksil of 
the Rawalpindi District, owned certain ancestral lands. He gifted to 

| Nazra, one of his sons, about 36 ghumaos aud a seventh share of shamilat 


| leaving for each of the remaining five sons about 6 ghumaos and 2th of 
; shamilat, 


On the suit of the sons against Nazra, after the death of their fathor 
Shah Nawaz, it was Held, that a custom exists amongst 4/phials, as well as 
amongst other tribes of the neighbouring country. sanctioning an unequal 
distribution of property by a father, But whilst ono son may be preferred 
at the pleasure of the father, he must not be unduly preferred, so as to 
practically disinherit his brethren, 

The Court observed that, considering the quality of the soil and the 
conditions of climate prevailing in Fatehjang tahsil, the distribution 
contemplated by Shah Nawaz goes too near to disinherison and the 
Court allowed Nazra a double portion of the landa: 
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Further appeal from the order of E. W. Parker, Esquire 
Divisional Judge, Rawalpindi Division, dated 8th ( 
July 1896. 
Babu X. P. Roy, Pleader, and Mr, S. P. Roy Advocate 
for appellant. 
Mr. Browne, Pleader, for respondents. 
JUDGMENT. 


10) Nowr, 1899, ANDERSON, J.—The return to remand made by our order 


Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


of 18th July 1898 is to the effect that amongst Alphials.a 
father has the power of distributing his property unequally 
amongst his sons, and no limit is laid down. The Subordi- 
nate Judge gives it as his opinion that, as no limit has 
been ascertained, the principle of Muhammadan law should 
be applied, and it should be held that a father so circum- 
stanced might give away the whole of his land. The 
Divisional Judge (Mr. G. Leslie-Smith) gave it as his 
opinion that the existence of the custom had not been 
satisfactorily proved and that the general custom of the 
Punjab should be followed, viz., the view Mr. Parker has 
taken of the case. That officer, however, did not properly 
understand the effect of the order passed by this Court in 
1890, when the first Court's order was restored, which he | 
takes to amount to a decision that a gift or distribution 
such as. that now urder consideration could not be valid 
amongst Alphials. The Divisional Judge had reversed the 
order of the first Court, which was favourable to the 
plaintiffs, and had, of his own motion, sottled how far the 
gift should stand, at the same time concurring with the 
frst Court in pronouncing the gift to have been an invalid 
one. The learned Judges who decided the appeal then 
said, * In our opinion the only issue in this case is whether 
the gift made was a valid gift. When the Lower Appel- 
late Court found that it was not valid, we think the only 
proper course was to dismiss the appeal and leave the 
father, if so advised, to make afresh gift or to appeal to 
this Court to uphold the gift already made.” Shah Nawaz 
had put in no cross-objection as to the Divisiona 
decision as to tho validity of the gift as he might have. 
done. The appeal was disposed of on a technical grouns, 
and it was not meant to decide that such a gift could nob 
possibly be made, else the learned Judges would not have 
said the Appellate Court should have left Shah Nawaz ta | 


é z O * d 


] Judge's | 


| 
a 


Jany. 1900. ] OIVIL JODGMENTS—No. 1. 


make a fresh gift, and this was the reason why Shah 
Nawaz executed a fresh document in- 1893. 

After referring to the evidence taken on remand with 
instances quoted, we have no doubt that a custom 
exists amongst Alphials, as well as amongst other tribes 
of the neighbouring country, sanctioning an unequal 
distribution of property bya father, The difficulty 
is to decide how far that power. is limited and the 
decisions passed both in case amongst Awans - referred 
to by Mr. Parker, P. R. 107 of 1894, and the case 
amongst Ghebus, P. R. Nv. 125 of 1893, show that the 
rights of the othor sons have always,to be considered, and 
that there must be no attempt made by the father to dis- 
inherit them. The reply given by AlpAials to Question 48 in 
the Customary Law of Rawalpindi District is;* A father 
has no power to deprive one son of his share and dispose 
of it in favour of other sons, " which is inaccordance with 
the decisions referred to besides being equitable in itself, 

The principle which we think should be regarded 
as applicable in such cases is that, whilst one son may be 
preferred at the pleasure of the father, he must not be 
unduly prefered so as to practically disinherit his 
brethren. ` 


In the present case Shah Nawaz owned about 68 
ghumaos-of land and some shamilat. He has given to 
Nazra ith of all his land- to enable him to hold the 
lumbarduri of Mora before 1885 and in the deed of 1898 
ho has confirmed this gift. He has now given over 81 
ghumaos of land in Danial, leaving over the balance, some 
32 ghwm«os, with some shkdimilat-(not likely to be very 
profitable), to support his five remaining sons. His own 
death has somewhat simplified matters, as itis now out of 
his power to make any further dispositions in favour of 
Nazra, and we can treat the distribution now made as 
a final one. 

In the case from the Dharnal, in the samo District, Mehr 
Khan had given only 3,500 kunals out of 24,000 kunals to 
his younger son, Durab Khan, and he owned land in other 


. villages as well;so this arrangoment, left?ths of the Dhar- 


nalland (besides their chance of recovering the other lands 
which were under mortgage) to his other sons, who were not 
so numerous as Shah Nawaz’ sons in the present case, The 


g 
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CIVIL JUDGMENTS—No. 2 { Reporter 


parties were Ghebas, and their answerto Question 54 of 
ilie Customary Law is that * Tf a father during his life 
time divides his property amongst his sons, the usual 
custom is to divide it Chundavand, which is not the same 
as the answer given by the47pAi«ls, that being as follows: - 
* The usual custom is to divide in such a case in equal 
shares, buta father would have power to divide his in- 
heritance unequally in such à case." 

| If weare not mistaken, the arrangement contemplated 
by Shah Nawaz would give abo ut 36 ghumaos and a seventh 


share of shumilat to Nazra, leaving for each of the other. 


sons about 6 ghumaos and 2ths of shamalat to be divided 
equally, and this, we ihink, considering the quality of the 
soil and the conditions of climate prevailing in Fateh- 
jang Tahsil, goes too near to disinherison. 

Although the point is-not free from difficulty, we 
think under the cireumstances of the case we shall avoid 
practically disinheriting the other brethren and yet 
sufficiently maintain the custom (which we hold to be 
established) of a father's right amongstAlphials to make 
an uneven distribution amongst his sons if we allow Nazra 
a double portion of land, a nd we amend the Divisional 
Judge's decree accordingly. 

The appellant, instead of getting hisdecree for pos- 
session of $ths of the property, will obtain possession of his 
proportionate’share of the la nd in Danial after deducting 
what will make up Nazra's share of the whole estate to 


?ths, reckoning the land given to him to hold tho | 


lambardart of Mora at 3th of the whole. 


Under the circumstances we think it right that each - | 


party should bear its own costs throughout. 


Appeal accepted. 


No. 2. 
Before Mr. Justice Anderson und Mr, Justice Robertson 


NARSINGH DAS, 一 (DEEPNDAND —APPELLANT, 
Versus 
- CHELA RAM, —(Puatyrirr), -HUKAM CHAND,— 

(DEFENDANT), RESPONDENTS. 
Case No. 169 of 1897. 

Non-joinder of parties Civil Procedure Code, Seotion 34—Objection 

faken do proper time — Suit on hundis by one of the partners of the firm with- 
Seeing Ms co-plaintif son and heir of the deceased partner. 


9 


JANY 1900. ] CIVIL JUDGMENTS-No. 2, 


Oue Chela Ram, a partner of the firm known as Lok Ram Chela Ram, 
brought a suit to recover money due on undis drawn in favor of his firm 
by the defendants, Among others, objection was taken asto the non- 
joinder of al! the persons entitled to sue, It was admitted that Lok Ram 
died many years ago and was succeeded by his son Narain Das, who had 
asharein the firm. 


ants ew parte, but on his application it was ordered to M re- e aud e^ 

was allowed to put in a plea of non-joinder, p/ FE N i2 
Held, that the suit must be dismissed, The atecti 

to have been taken im proper time, ‘Ihe Court o seny d that e aui 

was re-opened and re-he ard when Hukam Chand came PRE and the & 

merits were then gone into, 


The Court refused to allow Narain Das to be imple’ d im sd 
ant, S pur 


First appeal from the order of Khan Ahmad Sn. 
Additional District Judge, Gujranwala, dated 16th 
November 1896. 

The Honourable Madan Gopal, Sirdar Gurcharan 

Singh, Lala Harkishn Lal, Advocates for appellant 

Lala Ishwar Das, Pleader for respondent. 

JUDGMENT. 
ANDERSON. J.— This was a suit brought by a banker of 
Wazirabad to recover money due on hundis drawn in favor 
of his firm by the Defendants residents of Jhelum ona 
certain firm at Amritsar. There being no assets available 
at Amritsar, the undis were dishonoured and Plaintiff's 
firm had to bear the loss. 

Several objections were taken as to jurisdiction and 
non-joinder of all persons entitled to sue, but the First 
Court overruling these found against the defendants and 
decreed the deitas 

The present appeal is by one of the original defend- 
ants, vizą, Narsingh Das, who denied the authority of his 
pariner Hukam ` Chand to bind the firm at Jhelum. It 
appears that the case was first heard exparte as regards 
Hukam Chand as ordered on 6th June 1896, but on his 
applying to the Court for setting aside the order passed 
against him this was done on 11th August and he was 
allowed to put in a plea of non- joinder. 

The name of the plaintiffs firm is Lok Ram Chela 
Ram, but Lok Ram died many years ago and was succeed- 
ed by his son Narain Das, and in his examination on 26th 
August Plaintiff Chela Ram was obliged to admit, though 
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hold not entitled to sue seh but that the objectis for 


CIVIL JUDGMENTS— No. 2 [ REPORTER 


with reluctance, that Lok Rem’s son Narain Das has a 
share in the firm. 


In a case brcught by Chela Ram against one Bish- 
umbar Das heard lately in the Court of the Additicnal 
District Judge, Gujranwala, Narain Das was joined as a 
co-plaintiff. à | 

In an appeal, No. 1149 of 1896, lately decided by a 
Bench of this Court, in which Chela Ram sued Loews Mehr 
Singh on a bond, the objection af non-joinder was taken, 
and it was merely because the bond had been executed in 
the name of Chela Ram alone that it was overruled and | 
he was allowed to sue alone. | 


In the present case the undis are drawn in favour of the 
firm of Lok Ram Chela Ram, and not of Chela Ram, and, 
the cause of action evidently accrues to whoever may be 
owner or owners of the firm at that time. Lala Ishwar Das 
for respondent has pointed out that Nar Singh Das, who | 
now applies, took no objection to non-joinder of Narain Das 
on or.before the first hearing, which so far as he is con- | 
cerned must be held to have taken place on 6th June, and | 
that no regard should be paid to the subsequent re-hearing 
when Hukam Chand, who has not now appealed, was per- | 
mitted to intervene. After considering the point, we do not 

` (think) this contention can be entertained. ‘Ihe suit was | 
re-opened and reheárd when Hukam Chand came into it 
and the merits were then gone into. All that the Court | 
had done before Hukam Chand's intervention was to | 
decide that it possessed jurisdiction to hear the suit. We 
must therefore hold that the egeta of non-joinder was 
taken in proper time, 


The ruling of this Court contained in P. R. 156 of 
1889 seems applicable to this case, and bears a strong 
resemblance to it. ‘There is no loge that Chela Ram has 
been doing business at Wazirabad as if he were sole 
owner of the firm, as indeed he has styled himself in the 
replication printed at page 8, line 33, of the paper. book, 
and entitled to sue alone for that frat so inthe caso 
decided in I”, R. 156 of 18 89, Sewa Tann was looked upon 
at Rawalpindi as the person ER to sue cn behalf of. 
the firm of Bhola Ram Daryana Mal, but would have been 
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non-johider was held to have been taken too late. There 
can be no doubt that whatever his exact relations may be 
with Narain Das- he has himself admitted the latter to 
have an interest in the firm, and his name has been for- 
merly added in suit. Mr. Madan Gopal has referred to 
J.L.I., VI. Cal, 815 and I. D m VIII All., 264, as 
authorities for tho proposition that defendants had a 
right to have his name placed onthe record, and Lal 
Ishwar Das quoted 7. L. 2., XXVI CaL, 409, as an authori- 
ty for the view that Narain Das might now be madea 
defendant pro forma, the suggestion being that he would 
back up Chela Ram and admit his right to sue alone. 
The objection is of a technical nature, but we think that 
it goes to the root of the case, and that we must hold i6 
was taken in time, as it was brought before the pleas on 
which the case was finally decided were taken. The defect 
is fatal and should not be cured by making Narain Das 
a defendant at this stage. In this view of the case it is 
scarcely necessary that we should decide the question of 
jurisdiction. We are disposed to think the Additional 
District Judge may be right, but as some of the hundi’ 
wore executed at Jhelum and defendants were resident 
there at the time of suit, there could be no doubt as to 
the jurisdiction possessed by the Jhelum Court when suit 
was first brought. 

The appeal is accepted for non-joinder of a necessary 
plaintiff and the decree reversed and appellant will get 
his costs in this Court and costs of Court below 

Appeal accepted 
No. 8. 
Before Mr. Justice Maude. 
MEHAR ALI and others, — (PrAixTIEES),— 
PETITIONERS, 
' Versus 
GANESH DAS and others, — (DEFENDANTS) ,一 
RESPONDENTS. 
Case No. 1016 of 1899. 


Res-judicata—Civil Procedure Code, 1882, Section 13 —'* Court of juris: 
dichon competent to try such subsequent suit.” 

Where both the suits were cognizable by a Munsiff-of the first class, 
and the appeal against the decrees in both the cases could be preferred to 
the Divisional Court, but in consequence of the matter in dispute iu the 
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first suit having been referred to arbitration no appeal lay, it was held, | 
distinguishirg Punjab Record No. 20 of 1891, F B., that the matter decided | 
in the first suit could not be re-opened, and the deciee based onthe | 
award operated as res-judicala, | 


Petition for revision of the order of J.G. M. Rennie, 
Esquire, Divisional Judge, Mecoltan Division, | 
dated 3rd January1899. 
Mian Muhammad Shafi, Advocate for petitioners, 1 
Bakhshi Gokal Chand, Advocate for Defendants 1 and 
2, and Lala Dharm Das Suri for Defendant 3. 
JUDGMENT. 
23rd Novr. 1899 Maupz, J.—For the purposes of this judgment it is 
sufficient to set forth the following facts. The plaintiffs, 
Mohar Ali and Mullan Adamji were appointed by the de- 
i fendants, Alla Bakhsh and Wahid Bakhsh and others as a 
kind of agents who sold for them certain timber. For the | 
income realized from the sales of the timber the plaintiffs | 
had to account to the owners of the timber. Alla 
Bakhsh and Wahid Bakhsh were entitled to receive 
Rs. 510, and the plaintiffs say that at the request of 
Alla Bakhsh and Wahid Bakhsh they paid this 
sum to one Ganesh Das on account of a debt due 
to him from Alla Bakhsh and Wahid Bakhsh. Ganesh | 
Das admits receipt of this money. After tlis pay- | 
| 
| 


ment wasmade or is said to have been made, Alla 
. Bakhsh Wahid Bakhsh and others sued the plaintiffs in 
order to recover Rs. 900. f 
The plaintiffs pleaded inter alia that they had paid | 
Rs. 510 to Ganesh Das, and the question whether they | 
had done so was directly put in issue. The case was | 
referred to arbitration and the arbitrators, found that | 
they had not done so. The result was that a decree was 
given against them, and they have had to pay Alla 
Bakhsh and Wahid Bakhsh, Rs. 510. That suit was 
decided in the Court of a 1st Class Munsif. | 
Now the plaintiffs have sued Ganesh Das and Alla 
Bakhsh and Wahid Bakhsh to recover Rs. 510 plus Rs. 177 
due as costs of previous litigation plus Rs. 100 damages: * 
This suit was heard and decided by the District Judge, 
who decreed in the plaintiffs’ favour, mainly against 
A Ganesh Das, as he held that the claim for Rs. 510 was 
E ves-judicata as against Alla Bakhsh and Wahid Bakhsh: 
: Qu appeal the Divisional Judge dismissed the plaintis, 
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suit holding that thoro was no cause of action against 
| Ganesh Das, and that the claim was res-judicata against 
the other defendanta 


The plaintiffs have applied for the revision of the 
| Divisional Judge's order as regards both points. The 
| learned counsel for tho petitionérs has argued that the 
| case may be regarded as ono to recover money paid by 
| mistako to Ganesh Das, but, according to the plaintiffs’ 
own showing, there was no mistake. They say they were 
asked to pay the money. to Ganesh Das, and did so, and 
Ganesh Das supports their statement. I think that the 
Divisional Judge corroctly held that Ganesh Das cannot 
be made to give bacl the money,and that no cause of : 
action arose against him. 
As regards the question of res-judicata, the petitionerg 
rely upon the Full Bench judgment of this Court, Punjap 
Record No. 20 of 1891, but tho two cases are clearly dis- 
tinguishable. In the present case the first suit was- 
cognizable by, and was tried by, a 1st class Munsif, 
and the subject-matter of the suit exceeding Rs. 500, the 
appeal, had there been one, would have lain to the Divi- 
sional Judge. Asa fact,tho matter in dispute was 
referred to arbitration, and there was no appeal In the ` 
Second suit the case was also cognizable by a Ist class 
 Munsif, and was of the same'character, though, as a fact, it 
was tried by the District Judge, and the appeal lay to 
| the Divisional Judge. Thus .the Court which decided 
the first suit was a Court of jurisdiction competent to try 
the subsequent suit, while in both suits the appellate 
Court would have been the same, had there been an 
appeal in oach case. The Full Bench ruling cited does 
not, therefore, govern the present case. Lam unable to see 
that there has been any material irregularity in the Divi. 
sional Judge's proceedings, and there is no adequate’ 
ground for revision. The application is rejected with, 
‘costs, 
| Application rejected, 


1 
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No.4 
Before Mr. Justice Anderson and Mr. Justice Robertson. 
GANDA MAL,— (DzrzxpaxT) , —A PPELLANT, 


Versus 
THAKAR HARKISHEN, &c.,—(PraixTIFPFS),— 
RESPONDENTS, 


Case No. 53 of 1897. 


Suit premature when plaint filed —- Plaint returned for amendment— 
aui? maintainable when plaint ve-presented — Mortgage : payments by 


. mortgagor towards interest and principal— Mode in which accounts may 


be made up. 

Held, that when a suit is premature on the date the plaint is filed, 
but is not so on the date when the plaint is re-presented after amend- 
ment, it was held that the suit should not be dismissed for being pre. 
mature when it was filed, 

Held, that in taking the accounts, interest is, as a general rule, allowed 
on the payments of both parties. There are two modes in either of which 
the acconnts may be made up. They may be permitted to run on, from the 
date of loan to the date of settlement, interest being allowed to the one 
party on the whole sum lent, and to the other‘on the sums realized, over 
and above the interest to which the mortgagee is entitled, from the date 
of realization: or the amount collected by the mortgagee in possession may 
be carried firat to interest, and after paying that, to the liquidation of the 
principal, the account being closed at the end of each year, and there being 

allowed from year to year only reduced interest on the reduced principal. 


First appeal trom the order of W. A. Harris, Esquire, 
District Judge, Amritsar, dated the 23rd December 1896. 


Appellant by Messrs. Rattigan and Todar Mal, 
advocates. 


Respondents by the Hou'ble Mr. Madan Gopal, 
Advocate. 


= JUDGMENT. 


20th Novr, 1899, Roszrtson, J.—The facts in this caso are set forth 


E. 


at great length in the order of the Lower Court, and we 
do not propose to recapitulate them herein full. 


The grounds of appeal urged are very numerous, 


“but it will be best to dispose of first ground 12—“ That 
the suit is premature.” 


Tt is alleged in support of this contention that 
the suit is based on a deed of 27th October 1879, 
which fixed the period of the lease at twelve years, “ not 
to be cancelled before the expiry of that time,” whereas 


this guit was filed on 17th October 1891. The appellants 
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contend that the twelve years must be taken to be twelve 
years from the date of the deed. The respondents’ 
reply is twofold. First, it is contended that the deed of 
28th October 1879 is merely an amplification of a prior 
deed of 9th, January 1879, and they point out that in 
that deed this same land had been leased for two years, 2. e.s 
up to Rabi, Sambat 1938— 1881-82, and that the effect of the 
second deed was merely to extend the lease from one of two 
years to one of twelve years from Rabi 1986, which would 
expire in Rabi 1948— June 1891. It is urged that the greater 
part of the land is agricultural land, which is generally 
leased from Kabi to Rabi, and that this was done as usual. 
The two deeds were executed in the same year: and the 
second recites that its raison detre is that certain points in 
the first deed were not clear, and, therefore, the second was 
executed. Reading the two deeds together, it appears 
that the twelve years’ lease of the second deed was intended 
to run from Rabi 1936 to Rabi 1948. The second deed gives 
no dates, but the first does, and gives the usual period for 
the expiry of an agricultural lease, The 27th October 
would be a most unusual and inconvenient date for such a 
lease to expire; and unless it were very clear that this 
Was meant, it would be natural to give the other interpre- 
tation. We accordingly hold that the lease was for twelve 
years from Rabi 1936. But it is now also urged that the 
words added as a P. S. to the deed of 27th October 1879— 
“The conditions set forth above'will remain in force, even in 
case of default of payment of the money, after,the expiry of 
the term of 12 years" —mean that if the land had not been 
fully redeemed within twelve years the lease would be con- 
tinued on the old terms for another twelve. "This conten- 
tion cannot be accepted. Itis clear that the proviso was 
simply added at the last moment to prevent any difference 
as to the terms on which the lease should run on for any 
period after the expiry of the twelve years, which might 
expire before the full sum was made up. Thedeeds in 
question are all somewhat loosely worded, but this appears 
clearly to have been the intention. 

It follows, therefore, that it must be held that the 
suit is not premature. We should also have been inclined 
to hold that, seeing -that the plaint was returned for 
amendmenton 8th March 1892, and not re-presented 
until the 16th March, the suit was not then premature, 
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The plaintiff, had he thought of it, could -havo altered the | 
date of his plaint to 10th March 1892 and under the | 
circumstances we should not be inclined to hold that tho | 

| : ease could not he heard on its merits because when tho.| . 

plaint was first presented it may have been premature, | 
16.17. #., page 47, P. R. No. 3 of 1893., P. R. No. 7 of 1895 
Undine, eek AU. page 478. IL. R. JI AID 
page 832, ZV All, page 97, V Cal, page 810. The 
‘authorities quoted to us by the learned counsel for 
ihe appellant are not altogether in point, as they deal 
mostly with the question of the period of limitation 
and hold generally that the suit is not time-barred, 
when the original plaint was presented within time, 
but the amended plaint was not. In those authorities, 
therefore, the subject is viewed from a different aspect. 

The next point to be considered is the meaning of the 
contract between the parties. 

It appears that Raja Sir Sahib Dial, the father of 
Thakar Bansi Lal, and head of the family, was anxious to 
provide for his son and his son's family suitably, and soset | 
aside certain land for that purpose, yielding an income | 
then estimated at Rs. 1,285 per annum. The Raja Sahib's 
intention was that Rs. 600 should go to Thakar Bansi 
Lal.himself, Rs. 400 to his wife, and Rs. 200 was to be set 
aside to accumulate for the marriage expenses of Mohan | 
Chand, son of Thakar Bansi Lal. This is clearly set | 
forth in the 2nd deed, dated 28th October 1879, printed | 
at page 30 of the paper-book. Thakar Bansi Lal however, | 
Was q very extravagant person, and immediately got into 
further debi, and on the second of November 1882 he 
executed yet another deed. It is contended for the 
appellant that the allowance of Rs. 600 to Thakar Bansi 

_Lal was quite separate from that deed, and that Ganda 
Mal undertook in return for a nominal income of Rs. | 
1,285 to pay | 

Rs. 600 to Bansi Lal, | 
» 400 to his wife, 
» 200 to be kept for Mohan Singh, 
» 982 interest on the mortgage. 


1 
na 


— M < 


r L » 1,782 £ 3 
that is he undertook a liability of Rs. 1,782 in lieu 3 
ofa nominal income of Rs, 1,285, as it is suggested, in f 


3 d 
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the hope that the land leased would yield in fact 
as that at least. The Lower Court has held 1 Paii, 
Bansi Lal had full control over the prgpex Sues * 
deference to his father's wishes and aut] fai no EN 
venture to interfere with the Rs. 400 s ide fof hig) 4 i 
wife ; his income of Rs 600, however, was\ dearly.. at hig/ 2 
own disposal, and that that was clearly in aded, and they 
interest, amounting to Rs, 582, set against. ity and vis | 
appears to us to be the only reasonable explanation. of 
the contract. The Rs. 600 was his private income ; he 
got into debt and hypothecated it, in the deeds in question. 
It is alleged that Thakar Bansi Lal made a different state. 
ment in certain insolvency proceedings, which were 
abortive ; but we do not think this fact sufficient to lead 
-ustoa conclusion contrary to that arrived at by the 
Lower Court, which appears to us the only reasonable 
one. 
It was further urged that the condition to pay Rs, 
400 per annum: to the wife of Bansi Lal created a trust, 
and that neither Bansi Lal nor his heirs are entitled to 
any credit for that item. It is admitted that it has not 
been paid for many years, yet it is urged that defendants 
are entitled to credit for itas ifit had been paid, and 
_ are only liable to account for it to Bansi Lals widow. It 
| is urged that Bansi Lals widow could sue for itas a 
cestui que trust, and that the plea, that it had been 
accounted for to Bansi Lal's representatives, would be no 
| answer to such a claim. We do not propose to discuss 
| that point. As regards this’ suit, it appears to us that 
there was no privity of contract between Bansi Lal's wife 
and defendant, and no consideration as between them, 
What Ganda Mal did was to contract with Thakar 
Bansi Lal to make certain payments for him in considera- 
| tion of the mortgage or lease of certain land; no trust 
| was created, and Bansi Lal’s representatives are clearly 
| entitled to an account from the defendants of all the sums 
in their hands under the contract. No doubt had de- 
|! fondant Ganda Mal been able to reply that, in accordance e 
| with their contract, he had paid Rs. 400 per.annum to 
| Bansi Lal's wife, that might have been a good answer in 
| that part of the case; but to admitthat the money has 
| nob been so paid, and to decline to account for it on the 
ground that it was payable to a third party, is, under the 


| 
| 
| 
| — . CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 
| 


16 CIVIL JUDGMENTS—No. 4, [ REPORTER | 


| t all, for the obligation to | 


circumstances, no answer @ i | Y | 
pay to the third party was entered into with Bansi La | 


and not with the third party. We, therefore, hold that A 
Bansi Lal's representatives are entitled to credit for the | 

whole income. : 
Having disposed of these póints wo next come to the 
accounts themselves. Here there is apparently much | 
and the defendant has never shown any very | 


confusion, / } 
or to come forward with + 


great anxiety to clear it up, : 
anything like a straightforward and comprehensible 
account ; in fact he has put forward calculations made in 
such a peculiar manner as only to render confusion worse | 
confounded. His main contention appears to bethat no | 
matter how much might bo credited in one year above , | 
the interest and charges due to him, tho principal was i 
still to bo undiminished and the rate of interest unreduced, 
any balance in plaintiff's favour being retained in his 
hands without bearing interest.. This method is no 
doubt frequently resorted to by money-lenders in this 
province, and is in itself clearly unfair and inequitable; 
and could only be accepted when it is beyond all 
possibility of dispute that the parties contemplated it. 
We are unable to see any such clear and unmistakeable 
provision in the contract ; indeed everything appears to 
us to point the other way, and we have accordingly no 
hesitation in setting it aside. It is further now contended 
that as a matter of fact there never was a balance in 
plaintiff's favour in any year. 

As regards the accounts also, itis possible to some 
extent to clear the ground before we proceed to details. 
It is quite clear from a letter of Ganda Mal himself, that 
after the death of Bansi Lal, Raja Sahib Dial paid off 
all that was due under these deeds, except tho principa] 
sum of Rs. 4,000 Ganda Mal, in writing to tho Deputy 
T en VE buy 1886, unequivocally 
“death of Thaler Ba Sal is ES RS Mor thej 
人 s ee al the Raja himself made up” : 
os ating to the mortgage-money and the” | 
: mecome accrued from the land, and paid from his" | 
E e rough ihe Tahsildar of Batala, Rs. 900 " 
** over oni SON 4 ae pM E Pane alg 
April 1983. Itis no! 0 "Thakar Bansi Lal died on 

b s not quite clear at what date Raja 


i 
| 
| 


D 
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Sahib Dial squared accounts, but in the absence of direct 
proof it may most reasonably be assumed that the settle- 
ment was up to the Rabi of 1889,as the lease ran from 
Rabi to Rabi, and we shall be as near the truth as we can 
get inthis case if we assume as a basis that at the 
| Rabi of 1883 nothing remained due under the lease except 
the Rs. 4,000, principal. The Rs. 2,050 for Thakar Bansi 
Lal's own maintenance, allowed by the Lower Court, had 
* been allowed forand cleared up before that date. This 
is very much the same as the account given at page 
112 ofthe paper-book by plaintiffs, who show Rs. 3,973; 
| which is practically Rs. 4, 000 on 2nd November 1888, 
and as they admit this we will start with Rs. 3,973 

X due on that date. 
l There are sevoral other facts on the record. which 


"SEC 


make it clear that accounts were squared after Thakar 

Bansi Lal's death, and only the principal sum left due; 
{ which are discussed by the Lower Court and need 
| 。 not be noticed at length here. Ganda Mals statement 
at page 23, line 18, of the paper- b ook and the incomplete 
i account produced by the Court of Wards at page 40 of 
the paper-book, inter alia support this conclusion. 

The method of calculation employed by the plain- 
tiffs at page 112 ct seg appears to us to be perfectly 
sound and in accordance with the principles laid down in 
Macpherson on Mortgages, at page 550, 7th edition : “In 
“taking the accounts, interest is, as a general rule, " 
“ allowed on the payments of both parties. There are two " 
* modes, in either of which the accounts may be made up." 
* They may be permitted, to run on from the date of the i 
* Joan to the date of settlement, interest being allowed to", 

“ tho one party on the whole sum lent, and to the others ， 
“on the sums realized over and above the interest to which’ 
t the mortgagee is entitled from the date of realization; 
« or the amount collected by the mortgagee in possession ” 
“ may be carried first to interest, and after paying that, to" 

_ the liquidation of the principal, the account being closed, 
** at the end of each year, and there being allowed from ， E 
“year to year only reduced interest on the reduced 
principal.” The plaintiffs have put in an account on the 
jatter plan, but this result of-the method would be the 
same. The defendant has care fully avoided submitting 
any account drawn on either of these plans. 
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It is contended for the appellant that the Manager 
of the Court of Wards admitted a considerable sum to 
be due, and a report of 20th June 1891, by the Manager 
of the Court of Wards tothe Deputy Commissioner, is 
quoted as showing that Rs. 4,000 was then due. But 

"it is quite clear from the correspondence (see letter of Ist 
December 1890 at page 41) that the Court of Wards 
= was by no means satisfied with the conduct of the 
defendant, Ganda Mal, and was endeavouring, without 
success, to geta proper account from him ; and in the 
letter of 14th February 1891, from the Manager to 
-Narain Das, a suit for the recovery of theland is 
threatened. No doubt in that letter there is an offer 
to pay anything that might be due, but what was due, 
if anything, was through defendant's own default never 
ascertained. ‘The fact is, as will be shown later on, . 
that there wasnothing in the least complicated in the 
accounts ; they could have been drawn up ina perfectly 
simple and easily intelligible way, but that. the 
defendant throughout has absolutely declined to submit 
anything like a proper and complete account in either of 
the forms laid. down as correct for this purpose in 
Macpherson on Mortgages as quoted above. The only 
properly drawn account is that given by plaintiffs and 
printed at page 110 of the paper-book, and this was 
prepared under the orders of the Lower Courton 23rd 
December 1896 which must, therefore, bo made tho basis 
of our enquiry. 

It only remains to consider whether or not any items 
which should have been debited to plaintiffs and credited 
to defendants have been omitted. This point has been 
discussed with great care by the Lower Court. It is 
urged before us, asin the Lower Court, that a separate 
item of Rs. 47410 is due, and that this is admitted in 
the plaint at paragraph 10. No doubt this is so, but the 
plaintiffs evidently admit that sum and not Rs. 3882+150 
in addition; and the Lower Court has held that the 
plaintiffs’ explanation that this Rs. 474 is the samo as the 
Hs.332--150 is accepted by the Lower Court, who 
Be ints outthatdefendant, Ganda Mal, aas given no explana- 
tion of the separate sum of Rs, 474, With the exception 
of this Rs. 474, all the extra items appear to have been 
quly credited to defendant in the plaintiffs, accouy 
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Abiana Rs. 550 is allowed at the rate of Rs. 110 for each 
year from 1887 onward which for 5 years comes to Rs. 550- 
Rs. 270 for the kundi is allowed at page 115 in 1889 and 
interest on all loans is also allowed. After hearing the 


case very ably argued on every point for the appellant we - 


are unable to conclude that the judgment of the Lower 
Court has been shown to be incorrect. Of course we are 
in no way concerned here with the obvious and admitted 
fact that the defendant has been drawing a very much 
larger income from the land than Rs. 1,285 per annum. 
That was the sum accepted as representing the annual 
income, and the accounts have been made. upon that 
basis. 


We may as well briefly notice that we do not consider: 


that as regards defendant Ganda Mal in this suit, now 
appealing, there has been any such misjoinder as to 
render the suit unmaintainable, and as regards the claim 
for compensation forlands left uncultivated we consider 
that the appellant has altogether failed to make it out, 
The plainti has put in an intelligible account drawn 
up on a proper principle as pointed out above. The 
defendant has never put in any account drawn up on any 
principle which can bs accepted as sound, and has clearly 
throughout endeavoured to evade the submission of any 
full and complete accounts. 


中 he Lower Courthas made a very careful enquiry 
and gone fully into every point, and we are not able to 


seo that any reason has been shown for interfering with 
his finding. 


We accordingly dismiss the appeal with costs. 


Appeal dismissed, 
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> 
- No 5. 
x EA. - Before Mr. Justice Gordon- Walker and Mr. Justice Maude, | y 
‘BICHHA LAL AND OTHERS,—(Derenpanrs),— _ 
ee APPELLANTS, | 

Ar?L3LASP S173. t Visus 
JAI PERSHAD AND OTHERS,—(PrarwTIFES), — 
EN  RBESPONDENTS 5" ^ 


Case No. 1332 of 1896. 


Hindu Law—Presumption of joint famity.— Power of a member of the 
Jamily as a partner to strike balance of accounts—Contract Act, 1872, 
Section 251—Limitation Act, Section 21.—Account books, proof of entries in 
—Hvidence Act 1872, Section 34.—8*t off. Civil Procedure Code, Section M1, | 
In a suit for money on book accounts against a Hindu and his four | 
Song on the allegation that they are members of a joint Hindu family and v 
kapt a shop managed by one of thesons, Held, that there is a presump- 
tion that the normal state of every Hindu family is joint. The degree 
of weight to be attached to this presumption must depend more or lese 
on the ‘clroumstauces of each oise—P. R., 102 of 1889, and 13 of 1883 
referred to. : A 
Held, that the sons must be considered partners in the business, and 
the act of one of them striking a balanoe would, under. Section 251 of the t 
Indian Contract Aot, tial the othar members of the joint family to the 
same extent as it he were their agent duly appointed for tha purpose. 3 
` The word'only' in section 21 òf the Indian Livitition Act meane 
that it must also be shewn that the partners signing the ncknowlalge 
menf had the express or implied, authority of the others todo ao iina 
going mercantile conceru such aathority ig to be presumed as an ordiuary 
E rule, 7 ^ - 
It is not a condicion precedent to accepting entries in account books 2 
as relevant under Section 34 Indian Evilence Act that it should be 
proved how the accounts came to be written, and that they were regularly 
keptin thecourse of business ; what 18 necessary is that there should 
be other evidence iu support of the iivbility sought to be established. , 23 D 
W. RP. C.391 referred to, The testimony of one of. the plaintiffs and 
their gomushta, who Were examined as witnesses for the defence, was con- b 
sidered sufficient corroborative evidence of the 'acéounta to charge the de- 
fendanta with liability, P. R. 63 of 1897, referred to. GAELA a 
Held, that where no specific sum was claimed aga set off by the 
defendants, and the provisions of Section 111 Civil Procedure Code had 


notbeen complied with by teuderiug a written s 


tatement containing 
Particulars of any debt 


fought to be set off, the defendants could not be 


oen to set off against the plaintiffs claim certain unascertained sums | 
ot money alleged to have beeu been deposited with the p'aiotiffs onac- 
count of the defendants, 
saree appeal from the decree of Hafiz Anwar Ali, Additional 
na Judge, Karnal, dated 28th August 1896. Y 
gis s: Chand, Pleader, for Appellants. 
4€ Honorable Mr, Madan Gopal te, for i 
Respondents, puppe | 
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Maupz,J.—Thisisa first appeal fr judpmi 
and decree of the Additional Disiet ee Er 
plaintiff the full amount sued for, namely Rs. 5 350 and 
costs. The defendants are five in number, ichha Lal and 
his four sons, Tirkha, Munshi, Gogan, and Kundan, and 
the suit was brought against them all on the allegation 
that they are members of a joint Hindu family and kept 
a shop known as Bichha Lal-Tirkha Ram at Kaithal, the 
manager of which was Tirkha. Paragraph 2 of the plaint 
alleged that on September 24, 1892, Tirkha, as manager, 
adjusted accounts with the plaintiffs and struck a balance 
for Rs. 1,697-0-6 as the amount due to the plaintiffs on 
account of transactions extending from February 8,1892. 
Paragraph 3 set out that subsequent to the striking of 
the balance the plaintiffs advanced Rs. 30,136-13-9 to the 
defendants and received Ra. 27,751-3-0 from them leaving 
altogether the principal sum of Rs. 4,082-11-3 due. To 
this Rs. 1,267-4-9 were added as interest and Rs. 5,350 
were claimed inall. Bichha Lal aud Tirkha put in one 
written defence, while the other three defendants, filed.a 
separate one. Both, however, were putin by the same 
pleader. Bichha Lal and Tirkha pleaded that they were 
quite separate from defendants Nos. 3, 4 and 5 ; that 
Tirkha was not manager; that he did not strike the 
alleged balance and was not competent todoso, It was 
also stated that the plaintiffs had advanced only Rs. 27,000 
to the defendants Nos. 1 and 2, whereas the latter had 
paid the former Rs. 31,000, that the accounts were still 
running, and that Rs. 14,000 had been deposited. with the 
plaintiffs by third parties on account of the defendants 
Nos. land 2 ag earnest money‘ for badni or wagering 
bargains. Defendants Nos. 3 to 5 merely pleaded that 
they were separate from Nos. 1 and 2 and had no concern 


in the matter. 


The first issue fixed was whether all the defendants 
are members of a joint family, and whether all of them are, 
orare not liable for payment of the debt due to ‘the 
plaintiffs. This issue was decided against the defendants, 
the onus proha«di having been placed on them to show 


separation of interests or partition. In appeal itis 
‘contended that the burden of proof was wrongly thrown 
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presumption that a Hindu family is joint, specially as 
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regards business, and the decision reported in Funjab 
Reord, No. 102 of 1859, has been cited in support of this 
contention. "'Pherein it is no doubt observed that in the 
Punjab the true Hindu joint family is almost, if not quite 
unknown, and that no families really exist with all the 
connections kept up that the law books contemplate, but 
the judgment in no way lays down that in this Province 
the burden of proving affirmatively that a Hindu" family 
is joint, rests on ihe person who alleges the fact. 

What the learned Judges held to be proved was that in 
that particular case one son had separated twenty years be- 
fore the suit and another fifteen years before, and had left 
the “ firm” and all property connected with it and sought 
their fortunes in different places, never subsequently 
having any concern in the management of the family. 
On those findings, therefore, it was held that those sons did 
not belong to the “ firm” and were not responsible for the 
trade debts incurred by it. On the other hand, it was held 
in Punjab Record, No. 13 of 1883, that it is settled law that 
the normal state of every Hindu family is joint, though 
this is only a presumption, to which the degree of weight 
to be attached must depend more or less on the circum- 
stances of each case. In the present instance it is not 
denied that allthe defendants continue to reside in the 


. town of Kaithal in the ancestral house; the allegation is 


that Bichha Lal and Tirkha keep one shop, while the 
ether three defendants transact business on their own 
account. The initial burden of proof was rightly thrown 
on them to substantiate this allegation, and after fully 
-considering the evidence on the record we concur with the 
' Additional District Judge's finding that all the defendants 


E are joint in business. The evidence produced by the 
defendants to show that the various members of the 


family are not joint is extremely vague. Much reliance 
has been placed by their counsel on certain bonds and 


accounts which are said clearly to show separation of . 


"interests, inasmuch as the names of all do not appear 
in them, nor of any one as manager for the rest, but in our 
SA PEMO SE perusal of these documents.tends rather to show 
jointness than separation. For example, although Bichha 
Lal and Tirkha alone profess to form one firn, We find two 


bonds executed joi 
a three 
'executa jointly by those two and Munshi, the 
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shopkeepers by occupation.” As regards the accounts, it 
is no doubt true, as the defendants counsel has observed, 
that in various traders, account book aam NNI 
shown as opened in the name of Bich f nonl 
alone, or of Kundan alone; but off s 
various accounts produced indicates Y Rf payments 
made to or by other members of the "ta c 
of the headings of the accounts. T 
account nominally in the names of Di 


g 


of Bichha Lal and Munshi. Another accoun 

that of * Bichha Lal and Munshi’ and another as that of 
4 Gogan Mal and Bichha Lal," which last one also contains 
a credit of Rs. 219-2-0 given to Eickha Lal and Tirkha. 
Similarly we observe in Dhani Ram's account book an 
account of * Bichha Lal, Tirkha aud Munshi,” but on the 
credit side we find a payment of Rs. 100 made by Gogan. In 
Nanak’s books appears the account of “ Kundan” alone, 
put on the credit side there are no less than six payments 
entered as made by Munshi, while on the- debit side ap- 
pears an entry of the payment of cash to Tirkha. So far, 
then, as the account-books of third parties go, it would 
seem that any of the defendants were in the habit of 
treating the accounts opened in the names of others, as 
though they were their own or joint accounts. No doubt, 
the names of Gogan and Kundan appear less frequently, 
butthismay be because they were mnch younger than 
the others, for it has been stated that they are some ten 
and twelve years younger, respectively, than Munshi, 
who is three years younger than Tirkha, and in the bond 
executed in December 1895, Munshis age is given as 
31 years. Gogan and Kundan were therefore littlo more 
than boys. The oral evidence is somewhat vague and 
unsatisfactory, but Tirkha admitted that on one occasion 
the accounts showed that all the defendants had jointly 
performed the usual ceremonies in connection with the 
Dasehra festival. We have no hesitation therefore in 
agreeing with the Additional District Judge that all the 
defendants were joint. 

The next point for determination is whether Tirkha 
was the manager of the joint family. To prove this the 
plaintiffs produced two witnesses, Sant Lal and Fatteh 
Chand, whose evidence the Additional District Judge 
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believed. These two witnesses appear to be very ordinary 
persons whose evidence by itself would not be of much 
value, but considered with other circumstances there 
Seems to be no reason for disbelioving it, as regards 
Tirkha's position in the family. He is the eldest son, and 
although the defendants’ counsel says that Bichha ` Lal 
is not much more than 52 yearsold, helooksa great deal 
more, and clearly is a feeble old man as his looks testify, 
and his eyesight especially appears to be defective. It is 
therefore quite in accordance with the probabilities of 
the case that Tirkha was manager. We do not, however, 
consider that the point is of importance, because 
holding as we have held that all the defendants Were 
Joint in business, Tirkha was a partner in the business, 


andifhe struck the balance, he. was only doing an act 


usually done in carrying on the business of such partner- 
ship, and his act would under Section 251 of the Indian 
Contract Act bind the other defendants to the same 


extent as if he were their agent duly appointed for that 


purpose. To this proposition the defendants’ pleader 
demurs on the ground that if no balance was struck by.a 
duly constituted manager on September 24th, 1892, then 
the items debited against the defendants prior to that 
date are barred by limitation, because Section 21 of Act 
XV. of 1877 expressly enacts that nothing in Sections 19 
and 20 renders one of several joint partners chargeable 
by reason only of a written acknowledgment sigued by 
any other of them. hore is in our Opinion no force in 
this argument. The word “only” in the Section in question 
has been held to mean that it must also be shown taat the 
partners signing the acknowledgment had the express or 
implied authority of the others to do so, and in a going 
mercantile concern such authority is to be presumed as an 
ordinary rule, This presumption has in no way been 
rebutted in the present case, and therefore each of the 
defendants is bound by Tirkha's acknowledgr:ent of 
indebtedness, if as a fact he Struck tho balance. 

: As regards this question of the striking of the 
balance, the Additional District Judge has discussed at 
some length the signature in the plaintiffs account book 
purporting to be the signature of Tirkha, and it. has 
been shown how his signature varies from time to time in 
a somewhat remarkable ma Ale Eton Deeb SPiN ofA 


COO FREE SAAS Lie disputo with others proved to be Tirkha's 
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i real signature leads to little result. Two witnesses, Sant 
w Lal and Fatteh Chand, were produced by the plaintiff 
to prove the striking of the balance in their pre- 

sence, 


Their evidence is of the usual oral type, and as they - 

1 Were deposing to an event alleged to have happened 
more than three year previously, it is of course easy to 
discover discrepancies in their evidance, as the defen- 
dants' pleader has done ; equally, of course, had there 
been no discrepancies, it could have been argued that 
their evidence had been recently concocted. The Addi- 
tional District Judge believed the witnesses and nothing 
has been urged bafore us tending to show that they had 
Y any sufficient inducement for giving false evidence. It 
has been argued that it is highly improbable that a 
balance should have been struck on the date alleged 
bacause the account bətwəən the parties had only com- 
menced some seven months previously, and it is not usual 
€ tobalance accounts after so short a period. To this the 
plaintiffs counsel replied that among mahaians itis the 
regular custom to balance their accounts just before the 
Daxehra festival, and the defendants have not impugned 

the correctness of this statemont ; the balance purports to 

have been struck on Usoj Sudi 8, or exactly one week 

before the «sehr. It sooms natural then that the balance 

should have bean struck on that date, and no good cause 

has been shown for disbolieviug the evidence that it was 
struck, Wo consider, however, that in deciding whether 

3 the balance was duly struck it is essential to examine 
the question of the value which should be attached to the 

-4 plaintiffs’ account books generally, for the defendants ' 
fifth ground of appealisthat they are entirely unreliable, 

and thelearned pleader has attempted to show that they 

are also inadmissible in evidence. The Additional 

E District Judge, on the other hand, has attached con- 
siderable importance to the plaintiffs’ accounts on the 
ground that they are systematically and regularly kept. 
Before discussing. the question we may note that no formal’ 

or other objection was taken to the plaintiffs’ account 
books as a whole in the Lower Court, although a translitera. 

* tionof the accounts sued on was produced by the Plaintiffs 
at firsvand both parties were from the first represented 
by pleaders, The plaintiffs produced their acount booky 


CU £ 
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t 
: t 
which consist of the following :— i d | 
1. Kuchirokar. 
Pakki rokor. 
Kachi nakal bhi. | 
Pakki nakil bat. 1 
Baht khata 
. Lekha bahi. » 
5 The first two relate to dealings day by day in 
cash, the third and fourth to daily dealings in kind. The 
bahi khata is written up from the entries in the pukki rokar 
and nukil bahi, and so is the lekh buhi. I& has been 
argued on behalf of the defendants that these account 
books were not admissible in evidence because they were 
not proved by any witness for tho plaintiffs nor were they 
shown to have been regularly kept in the course of 
business, and in support of this contention we have been 
referred to the ruling of their Lordships of the Privy 
Council in the case of Gnga Pershad v. Indrijit Singh 
(23 W. R., P. 0., 391), but that decision was given when 
the law stood thus: ** books prove to have bean regularly 
kept” in the course of businass shall ba admissible as 
corroborative, “ but not as independent proof of the facts 
stated therein." (Ast 2 of 1555, Saction 43). Section 84 
of the Indian Evidence Actof 1372, however, enacts 
that entries in books of account regularly kept” (not 
proved toluwe been reyulurly kept), “in the course of 
* business are relevant whenever they refer to a matter it 
* into which the Court has to enquire, but such statements 
* shall not alone bo sufficient evidence to charge any à 
“ person with liability. ” 


€» 9 ge co ro 


And the illustration to this section runs as follows :— 
A sues B for Rs 1,000 and “ shows ” (not proves) “ entries ` 
** in his account books showing B to be indebted to him 
“to this amount.. The entries are relevant," &c., &c. 

- From this it is clear in our view that it is not a condition 
precedent to accepting entries in account books,as relevant 
under that section, that it should be proved how the 
accounts came to be written, and that they were regularly : 
kept in the course of business ; What is necessary is that F 

: there should be other evidence in support of the liability 
4 ; sought to be established. As a fact, however, in the 
EE present case, although it is true that no witnesses were 
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books of account, one of tho plaintiffs, Jai Pershad, 
and their gomashta, Sant Lal, were examined as 
witnesses for the defence and both were examined as 
regards the books, the formor with reference to certain 
specified items of account, tho latter moro generally as 


to the system of accounts and the number of books ~ 


maintained. Nothing was elicited to show that the books 
"had not been regularly kept in the course of business. 
Then we have been referred to a comparatively recent 
ruling of this Court reported as No. 638 in the Punjab 
Record of 1897, in which it was ruled that a plaintiff was 
not entitled to succeed when the only corroborative 
evidence produced to support the entries in an account 
book was that of a person who deposed that the book had 
beon written up by him from memoranda supplied by the 
plaintiff who did not himsol£ givo evidence or explain his 
absence from tho witness box. Consequently it was held 
that as tho plaintiff had failed to produce the best evidence 
to corroborate his accounts he was not entitled to succeed. 
In the present case it is nob doniel that Sant Lal was the 
plaintiffs’ gomshta and that ho kept vue books ; he gave 
evidence in Court aad so did ona vi the plaintiifs as wit- 
nesses for the defence, it is true ; nevertheless we fail to 
soo what better evidence could have been tendered in' 
support of the accounts as a whole while the defendants 


had the opportunity of showing or trying to show from | 


the mouths of those witnesses that the books were not 


regularly kept and were unreliable. To return then to’ 
the specific item of the balance allozed to have been : 


struck by ‘Tirkha, we consider that the evidence of the 
‘two witnesses, Sant Lal, Brahman, and Fatteh Chand, 


already referred to, is good corroboration of the entry in - 


the book of account, and that the evidence of the entry: 
itself and of those witnesses combined is ample to charge 
the defendants with liability for the sum acknowledged, 
namely, Rs. 1,697-0-6, and interest as agreed on at the rate 
of 14 annas per cent. per mensem. 


“Tho next question relates to the amount of money ad-. - 


vanced at different times to the defendants and the amount 
received from them by tho plaintifis. The plaintiffs 


allegod that they advanced in all moro than Rs. 30,000, 


and received Rs. 27,751 ; the defendants admitted receiv- 
ing Rs, 27,000, but alleged payment of Ra. 31,000, Thug 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


Ud 


25 


D ————— —e- e 


一 一 一 一 一 一 一 一 


一 一 一 


CIVIL JUNGMENTS—No. 5. [ Reronenn, 


the defendants admitted having large transactions 
with the plaintiffs and have objected only to certain 
items shown in the plaintiffs’ accounts. These are 
examined in detail in the District Judge's judgment, and 
we do not consider it necessary again to analyse them, 
because wo aro of opinion that while the defendants 
have themselves failed to produce any complete set of 
account books, they have also failed to diminish the 
value which the plaintiffs’ complete set of books undoubt- 
edly possesses, by any close cross-examination of the 
plaintiffs’ gomashta as regards the disputed items of 
account. They had him in the witness box, they had the 
plaintiffs’ books in Court with a transliteration of the 
accounts, but they confined their examination of the 
witness to certain transactions regarding the purchase of 
mung by the plaintiffs as agents for themselves. Henco 
as there is other evidénce as to the payment of the 
chief items claimed by the plaintiffs, we consider that the 
account books coupled with the evidence are sufficient to 
prove the payment of those sums. Partof that evidence 
is no doubt merely the oral statements of witnesses, but 
some of the larger items in dispute relate to the purchaso 


of grain on account of the defendants, and in regard to 


them there is documentary evidence in the form of octroi 
receipts for grain imported into the municipality. 


The plaintiffs allege that they were commissioned 
to purchase mung for the defendants from a village called 
Mohan, the defendants deny having given any such 
commission, and say that the plaintiffs purchased for 
themselves, and on their own responsibility. The plain- 
tiffs, however, produced octroi receipts in which the column 


“name, par i 
, Parentage and resi 


moods” dence of the person importing 
oods . 


í Was thus filled in respect of imports of mun 
“ Biehha Lal and Tirkha Ram M me Mohan to E 
Shop of Jai Pershad and Tota Ram.” The: d efendants 
have entirely failed to explain how their names came to 
be entered in these receipts if, as 
concern with the matter, 

Tastly, 
refusal of th 
against the 
barana or ear 


the plaintiff 


a fact, they had no 


the defendants have appealed against the 
e District Judge to permit them to set off 
plaintiffs’ claim certain sums described as 
nest money which it is allezad war» paid to 
3 on account of the defendants aud which 
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have not been given credit for. In their pleas the 
3 dofendants Nos. I and 2 stated that Rs. 14,000 had been 
deposited with the plaintiffs by other persons for the 
defendants as earhest money for wagering on badni transac- 
, tions, but no specific sum was claimed as a set off, nor did 
the defendants comply with the provisions of Section 111 
of the Code of Civil Procedure and tender a written 
statement containing particulars cf any debt sought to 
be set off. Both Jai Pershad, plaintiff, and his gomashta, 
Sant Lal, deposed that no items relating to badni transac- 
tions were shown in the account books, and the latter 
explained that unless profit and loss is adjusted, the 
accounts relating to badni transactions are not transferred 
to other bahis. We think therefore that the Additional 
District Judge was justifiedin refusing to allow the defen- 
dants to import the question of profits or losses on such 
bargains into the present cuit, In regard io them the 
defendants can have reccvzee to such remedy as they 

Y may be advised to seek. 

Considering then all the features of the case, we hold 
| that no good reason has been shown for modifying the 
order of tle Additional Listrict Judge, and we dismiss 
the appeal with costs. 

Appeal dismissed. 


j No. 6. 
| E Before Mr. Justice Anderson and Mr. Justice Robertson. > 
| JOWAHAR SINGH and others, — (DEFENDANTS) ;一 7 
| y A APPELLANTS, 
i Versus Arratiase 128 
HARIA MAL, 一 (PrAINTIEH — RESPONDENT. 
Case No. 524 of 1899. 


Suit for an account by an agent against hia principal, — Contract. Act 
1872, Section 213. 


Held, that an agent cannot sue his principal for adjustment of 
accounts and the mere fact thut the principal keeps the account does not 
; give the ngent of necessity any right to claim “an account " from him. 
Further appeal from the order of Captain G. Cs 
| Beadon, Divisional Judge, Amritsar Division, daied 5th 
| April 1599, 
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Lala ic Chand, Pleader, and Mr. Ganpat Rai, 
Advocate, for appellants. 


Lala Ishwar Das and Babu K. P. Roy, for respondent, 
JUDGMENT, 


ROBERTSON, J.— This is a suit brought by the Plaint- 
iff, agent, for an adjustment of accounts and recovory 
of money which may after adjustment of accounts be 
found due by the Defendants. 

The Counsel for the Respondent at very great 
length endeavoured to argue that the suit was not in 
fact one for an account, but for money due as well a 
anything beyond the specitied sum claimed in tho 
plaint which might be awarded. Itis as well to disposo 
of this point first. Itis quite clear that this is a suit 
for account pure and simple. Under Section 7 (4) of the 
Court Fees Act it was necessary for the Plaintiff to value 
the suit, and he has done so at Rs 600, stating his 
readiness to pay any further stamps found- due if on 
adjustment of account more than Rs. 600, is found due 
to him, and under Section Il, Court Fees Act, it is 
only in a suit for an account and im two other Specified 
cases that such a proviso could be made 


The question therefore which has to be decided i 
whether in view of the trade connection between the 
Parties, tho Plaintiff can sue for an account from the 
Defendants and throw on them the onus of showing 
how much is due to Plaintiff instead of bringing his 
own definite claim for money due to him. 


The Plaintiff is admittedly the Defendants’ agent. 
Section 213” of the Contract Act lays down the duty of 
an agent to render account to his principal, but it is 

down in that Act that it is the duty 
of the principal to render account to his agent, 

The Plaintiff's Counsel laid stress upon the fact 
that the Defendants keep accounts and therefore are 
bound to render an account to the plaintiff. The appoal 
to this Court is founded on the exactly Opposite con- 
tention. ** That the relation of the parties is not such 
as to impose upon the Defendants appellants an obliga- 
tion to keep accounts, the 


j Plaintiff is not therefore 
entitled to demand accounts," 


8 


a 
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[t is obvious that the mere fact that the Defendants 
keep accounts does not give tho Plaintiff of necessiiy 
any right to claim “an account” from them. ‘The 
Plaintiff may be entitled to call upon Defendants to 
produce their account books, and may be entitled to 
examine them and to produce them in evidence, but this 
is quite a different thing from laying the onus of making 
outa statement of account upon the Defendauts for 
the Plaintiff's benefit. In the absence of special circum- 
stances, trade usage, or definite contract, it would not 
appear that Defendants were under any obligation to 
keep accounts for the Plaintiff and render accounts 


to him. The Plaintiff was no doubt under a statutory: 


obligation to render accounts to tho defendants, but 
ihere is no counter-obligation of tho-same nature provided 
for in the Contract Aot or elsewhere so far as we are 
aware. It is contended for the appellants that the 


. Plaintiff should, and as far as known, did keep his 


own accounts, and can claim any sum which he 
alleges to be due, and may be entitled to call upon 
Defendants to produce his books to support Plaintiff's 
claim, but he is not entitled to call upon Defendants 
to furnish him with accounts. 了 here is a good deal of 
force in this contention. The right to claim a statement 
of accounts is an unusual form of relief, only granted 
in certain specific cases anl is only to be claimed 
when the relationship between the parties is such that 
this is the only relief which will enable the claimant to 
satisfactorily assert his legal rights. It is urged 
by Respondents’ Counsel that such a relationship 
exists in this case, and P. R. No. 122 of 1881 was 
quoted in support of this contention. The ruling 
quoted, however, appears to lean the other way, for the 
learned Judges remarked that **there must be some- 


thing more than a more relation of debtor and creditor . 
before one party can be held and entitled to sue ihe ` 


other for an account, the Defendants must stand in 
some other relation to the Plaintiff as for instance 
that of agent, &c., &c. " Hero it is the Plaintiff who 
is the agent, the Defendants are the principal. 

There is nothing whatever to show, nor was it as a 
matter of fact urged before the lower court, that there 
was any special usage of trade which imposes on the 
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Defendants the duty of keeping an account for the 
Plaintiff, And it is, speaking generally, this duty on the t 
part of the Defendants to keep accounts for the Plaintiff 
which entitles the latter to succeed in a suit of this natures 
The mere fact that Defendants did keep an account 
does not entitle the Plaintiff to this relief. He must 

be under an obligation to do so for the Plaintiff's 
benefit. The contention of the counsel for the Respondent y 
that the Defendants were in any sense trustees for the 
Plaintiff is quite untenable. Story on the Law of Agency, 
paras 826,350,385 inter alia, were quoted to us in support 

of the Respondent’s case but they have no bearing on the 
point in issue. The same may be said of the other autho- 
rities (Pearson's Law of Agency, p. 290 and Bowstead's 
Law of Agency, p. 247). The former is strong on the 
point of the principals right to an account from an 
agent and the quotation from the latter merely deals 
with the case in which the accounts are too complicated 

to be dealt with, a point which does not arise here. 3 


As regards the contention that the decision of the 
first court did not dispose of the case, we are of opinion 
that it did. This being clearly a suit by an agent for an 
account from his principal, the decision that the plain- 
tiff was not entitled to sue for such an account decided 
the whole case. We therefore accept the appeal and re- 
store the order of the first court dismissing the Plaintiff's 
claim with costs throughout, 


Appeal accepted. ! 


No. 7 i | 
Before Mr. Justice Anderson and Mr. Justice Robertson. | 
GANDA MADT) 一 (PrAINTIFE ,-- PETITIONER, 
Versus 3 
Mussammat SUGHRA BIBI, - (DzrpxpANT),— 
RESPONDENT. 
Case No, 403 of 1899. 


Appeal dismissed for default - App iston t estere the 


Bavision Sipe, 


~ 


nens appeal Y 
also divmixsed for default Second applicanon for the same pur pose— a 


Appeal— Civil P ovedu:e Code, Section 588 Review Civil Procedure Cod? 
Kection G22— Miscellaneous Proceedings— Civil Procedure Code, Section 647° 
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| In this case the appeal was dismissed in default. An application 
| to restore the appeal was also dismissed in default. A second application 
| 


was made for the same purpose. The Lower Court rejected it, on the 
ground that it could not lie. 

; Held, that there is no specia! provision in the Civil Procedure Code 
i or applying to re-admit an application to set aside an ex-parte decree 
dismissed in default. 


Held, also, that no appeal lies under Section 588 Civil Procedure 


a Code, against the order pissed on the second application, on the ground 


that the order passed on the second application cannot be held as 

x uettling the question of re-admission of the appeal! to hearing, which had 
been disposed of by the order on the first application. 

Held, further, that the order passed ou the first application was appsal- 

able; and the second application could be treated as a petition for review, 

Held, that Section 647 Civil Procedure Code, had no application to the 

circumstances of the case and the application should be held to be one in 


"Dow! an appeal and not a separate miscellaneous proceeding. 


' Considering the circumstances of the caso and the extreme remissneaa 
ghowu by the petitioner in prosecuting the case after his appeal had been 
once dismissed for default, and the application for review uot having bava 
regularly made, the Court declined to interfere on the revision side. 

Petition for revision of the orders of Lala Malkhan Lal, District 

f Judge, Gurdaspur, dated 91th June 1898 and 


i 14th November 1898. 
‘| Mr. Duni Chand, Advocate, for petitioner. 


Mr. Dhanraj Shah, Advocate, for respondent, 
JUDGMENT. 

| ANDERSON, J-—The question before us for decision 30th Norr, 1899 
| in tho present case is whether an order passed reject. š : 
| ing an application to set aside order passed refusing to 
restore to the file an appeal dismissod in default, the said 
order haying been passed in the absence of the applicant 
on the ground that the proceeding was not of a mis- 
cellaneous nature as contemplated by section 647 Civil 
Procedure Code but was a proceeding in a suit or appeal, 
should be set aside. 

The party aggrieved has applied to this court on the 
revision side but subsequently put in an application that 
his grounds for rovision might be considered as an 
appeal under section 588, clause 27 and section 589. 


The learned Judge, who, by an order in Chambers 
admitted tho case toa hearing before a Bench, wrote 
as follows in his note. “ The Additional District Judge's 
order is probably opposod to the practice prevailing in 

We Civil courts butif he be right in his law, a persog 


‘ 


ore eee 
de 
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whose application to restore an appeal dismissed in 
default is also dismissed has no remedy. Counsel for 
respondent says he is entitled to apply for review of the 
second order of dismissal but, if this is the right view, 
shonld not the second application be treated as one for 
review? ‘There is also the question whether an appeal 


liés to this court or only an application for revision." 
We find in the Code no special provision for applying l' to 
re-admit an application to set aside an ew parte decree 
dismissed in default. In this case the Additional District 
Judge has declined to enquire whether the petitioner 
when applying before him was entitled to a rehearing 
of his appeal owing to his failing to prosecute his 
application with due diligence, and, whilst admitting his 
theoretical right to proceed under section 558 Civil 
Procedure Code, he holds he had lost it and by implication 
holds that his second application, cannot be treated as 


a renewed application for readmission of an appeal, and- 


does not lie at all. 


Petitioner's couse] has argued before us that the 
application in question must be treated as a miscellaneous 
proceeding and not as a part of the proceedings of a suit 
or appeal and has referred us to Indian Law Reports 
XVIII Bombay page 59 and Indian Law Reports X 
Calcutta 416 as authorities for holding that section 647 
is meant to cover such proceedings as that now under 
consideration and advances the proposition that every 
informal proceedings was reckoned as miscellaneous and 
at last after various rulings had been given on the point 
execution proceedings alone were held to be excluded and 
tho law altered by act VI of 1892, section 4. 


He also contended that in any view of the case the 
District Judge's order amounts to one under section 556 
Civil Procedure Code and is consequently appealable 
under section 588. 


Both these points are contested by the other side 
who admits that petitioner could have applied for review 
of the Additional District Judge’s first order, dismissing 
application in default, or could have appealed that 
order but demurs to tho argument 


l as to tho operation of 
section 647. 


CC-0. Gurukul Kangri University Haridwar Gollection. Digitized by S3 Foundation USA 


3 


Saxy, 1900 ] CIVIL JODGMENTS—No. 7. 33 


After carəfully considering tha case, wə are of opinion 
* that no appeal lies to this oouré as the order now passed 
cannot be held as sotilinz th» quastion of readmission of 
the appealto hearing, which had been disposed of by an 
earlier order. 
3 We think however on the analogy of Indian Liw 
Reports XXVI Calcutta 599, that the petitioner may 
< have had a right to apply for review of the Additional 
4 District Judge's order dismissinz his firs& application in 
i default, although he might also have appealed it under 
provisions of sections 556 and 560, and that the Judge 
might have possibly so treated the application before him 
and need not have necessarily gone so far as to hold that 
it could not lie at all. 


* 


Considering, however the circumstances of the case 
and the extreme remissness shown by the petitioner in 
prosecuting the case after his appeal had been once dis- 
missed for default, we are not prepared to hold that the 
Judge was bound to go very deeply into the question by 
way of review or that he could not have rejected it sum- 
marily under the provisions of section 626 Civil Procedure 
Code. The Judge was probably wrong in holding that he 
had no jurisdiction to entertain the application, but as 
it was not regularly made as an application for review, 
we scarcely think it necessary on the Revision side to 
order him to treat it as such and to re-open the case. 
His order as regards the inapplicability of section 647 
appears to be correct and the application should be held 
to be one in au appeal and not a separate miscellaneous 
4 proceeding. Wo tharefore decline to interfere and dis- 

miss the petition allowing respondent her costs. 


Petition dismissed. 
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' CRIMINAL JUDGMENTS, 
(Chief Court, Punjab.) 
No. 1 
Before Mr. Justice Gordon- Walker. 
Mussammat MUHAMMAD NISSA,—(Accuszp),— 
PETITIONER, 
Versus 
THE CROWN,—(RESPONDENT). J 
Caso No. 1490 of 1899. 


Higamy —Indian Penal Code Section 494—Means of acquviing know- 
ledge ifthe husband was alive. 

Held, that where there was no evidence that the woman knew that her 
husband was alive, but she had the means of acquiring kuowledge of the 
fact had she chosen to make uaa of such means, a conviction could not 
be supported. The English law as to the absence of the huabaud or 
wife is the same as that embodied iu the exception to seotion 494 
Indian Penal Code. S 


Petition for revision of the order of the Sessions Judge, Delhi 
Division, dated Sth October 1899. 


Mian Muhammad Shafi, Advocate, for petitioner. 
JUDGMENT. 


Ravision Gipsy. 


r 


Gonpox-WALEER, J.—This case comes before me (1) 
on petition for revision by Mussammat Muhammad Nissa, 
who has been convicted by the District Magistrate of an 
offence under section 494, Indian Penal Code. She was 
convicted of this offence and Mehr Ilahi, with whom she . 


9th Decr. 1899, 


$e + 


^ 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


i 


CRIMINAL JUDGMENTS —No. 1. ( Rerortak, 


contracted the second marriage, was convicted of abet- 
ment, each being sentenced to pay a fine of Rs. 20. (2) 
The cases of both are reported by the Sessions Judge for 
revision on the ground that imprisonment should have 
been part of the sentence. 

There is no question that, if the conviction is right, 
imprisonment ought to have formed part of the sentence 
and the order of the District Magistrate was wrong to this 
extent, [section 245 2) Criminal Procedure Code. ] 

It appears to ma, however, that the conviction is bad 
in law and should be set aside. The District Magistrate 
in his judgment observes that the woman could have 
ascertained from complainant's relations that he was alive, 


' and in Bombay, and that “she admits that she wrote to 
“him in Bombay and must have heard therefore that he 


was there" But the woman's statement is actually to 
the following effect. “Ihad not heard of Muhammad 
Umar for many years and his relations said they knew 
nothing and would not help mo. I sent letters but got no 
reply. My brother sent the letters.” The letters were 
apparently sent for the purpose of ascertaining whether 
complainant was alive and if any inference is to be 
drawn from the fact of the letters being sent and not 
answered, it would be fayourable to the accused as 
showing that she tried to satisfy herself of complainant's 
existence and did satisfy herself that he was dead. Bom- 
bay was the last place at which complainant had been 


. heard of, and it was natural that she should write there. 


Then as to the remark that the woman could have 
“ascertained, gc., (She herself says she tried to and failed) 
it has beon held in several English leading cases that 
where there was no evidence that the woman knew that 
her husband was alive, but she had the means of acquir- 
ing. knowledge of the fact, had she choson to mako use 
of such means, a conviction could not be supported (Reg. 
versus Briggs, 1 Dears and B. 98, Reg. versus Curgenvens 
35 L. J. N. S, M. C. 58, Reg. versus olson, 28 Q. B. D. 
1608) ‘The English law it may be noted, as to the absence 


" of the husband or wife, is the same as that embodied in 


` the exception to section 404, center 


“In the present case the husband deserted ‘his Iwits 
wore than seven years before her second marriage, neg* 
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lected to support her and admittedly made no communi- 

cation to her during the interval. The wording of the 
exception to section 494 is that “This section does nob 
extend . . . toany person who contracts a marriage 
during the life of a former husband or wife, if such 
husband or wife at the time of the subsequent marriage 
shall have been continually absent from suck person for 
the space of seven years, and shall not have been heard of 
by such person as being alive within that time.” The 
facts of the continual absence of the complainant for 
seven years and that the woman had not heard of him as 
being alive within that period are established, and ihe 
District Magistrate is wrong in supposing that she was 
deprived of. the benefit of the exception because she 
might have ascertained (and even the possibility of this 
seems doubtful) from his relatives that he was alive. 
Apart from the authorities referred to above it is clear 
that to require the woman to show that she had made in- 
quiries and had satisfied herself as to her husband's death 
is going beyond the plain words of the exception. As 
observed by Cavo J. in the English case last quoted the 
woman “ must simply prove that her husband has been 
continually absent for seven years ; and if she can do that 
it will be no answer to prove that she had no reasonable 
grounds for believing him to be dead or thatshe did not 
honestly believe it.” 

As I hold the woman is entitled to the benefit of the 
exception it is unnecessary to consider the other question 
whether, in view of the fatwa of the Maulvies, the second 
marriage was void, 

_ I set aside the conviction and sentence of tho accused, 
The fine if realized will be refunded. 


Conviction set aside. 
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f the Chief Gourt the Local 
ent has sanctioned the purchass of the Index for the 


REPORTED IN 


THE PUNJAB RECORD 
From 1866 to 1898. 
PRICE an, = Ren2geee COPY. 


Supplement to the above annas 4 per copy. 


BY 
DHARM DAS SURI, 
VAXIL, HIGH COURT, N. W. BS 


AND 
PLEADER, CHIEF COURT, PUNJAB. 

EE INDEX gives in a tabular form every case reported in the 

Record, and shows clearly how ib has been treated in the subsequent 
published rulings of the Chief Court. Tt is hoped that, in the absence 9 
a Consolidate Digest of the Record, the Index will save much 
valuable time of legal practitioners in the preparation of their cases. 

It shows at a glance whether a case quoted by 8 Counsel in the 


course of his argument has been overruled, followed or otherwise treated, 


and should, therefore, be usoful to Judicial Officers. 
To be had from :一 : 
KISHEN CHAND SETH, 
; PUBLISHER, 
ANARKALI, LAHORE. 


Opinions :一 


u Tts compilation must have cost you © 
have no doubt the work will be found very use 
Frizelle, Chief Judge, Chief Court, Lahore. i | 
< wil prove most useful.” — Mr. Justico A. H. S. Roid, 
Judge, Chief Court, Punjab. : 

E ib is likely to be 2 very us 
Clark, Chief Judge, Chief Court, Punjab. 

« Jt seems à useful publication. —Mr. Justice T. Gordon- Walker, 


Judge, Chief Court, Punjab. f 
e fro I expect to derive great convenience in 


reference." —Mr. Justice J. A. Anderson, Judge, Chief Court, Punjab. 
« Th is a most useful work, and has evi ently been compiled with 
great care and accuracy. — H. A. B. Rattigan, Esquire, Barrister- 
at-Law. i 

«T am sure I shall find the pook very useful.” —The Hon'ble Mr. 
Madan Gopal, X. A» Rai Bahadur, Bar.-at-Law, Lahore. 

- u Tho ' Index of Cases. by Mr. Dharm Dass Suri, is an extremoly 
handy book of reference and Í am sure jt would prove 2 nseful guide to 
the members of the Punjab Bar."-- Babu Kali Prosono Roy, Rai Bahadur, 
X. A4 B Du Vakil, High Court, Caleutta, and Pleader, Chief Court, 


Lahore. 


onsiderable labor, and I 
ful"—Mr,. Justice dJ. 


eful book.” —Mr. Justice W.O: 
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THE CODE OF GIVIL PROCEDURE. 


a P : * 
i N Together with Rulings, Circular orders, Notifications, &c. of | 
E - the High Courts in India, and Notifications and Ordors of tho 
| | Government of India and the Local Governments. 
| e D mma | 
| zu (COSTAS, EN enger Library e. | 
| B. ELE EPATEM D SURI, 
(00 — eei vu 
你 à VAKIL, HIGH COURT, N. W. P 
f Cless où 、 


er in advance Rs. 4 per copy. 


» 8 ” 
The Code willbe specially useful to the practitioners in the 


"unjab as cases reported in the Punjab Record and the Punjab Law _ 
Veporter are also inserted in it. 


KISHEN CHAND SETH, 
PUBLISHER, 
ANARKALI, LAHORE. 
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